STORMWATER FACILITIES MAINTENANCE AGREEMENT
AND RESTRICTIVE COVENANT

This Stormwater Facilities Maintenance Agreement and Restrictive Covenant (this
“Maintenance Agreement and Restrictive Covenant”) is made this day of

, 2012, by and between the City of Tonka Bay, a Minnesota municipal
corporation, having its principal offices at 4901 Manitou Road, Tonka Bay, Minnesota 55331
(the "City"), and Chris P. Schmidt and Alison A. Schmidt, individuals currently residing at
5560 Manitou Road, Shorewood, Minneosta 55331, (the "Owner" or “Schmidt”). The City
and Owner are sometimes collectively referred to hereafter as the “Parties”.

RECITALS

WHEREAS, Schmidt is the owner of fee title or a substantial beneficial interest in
certain real property commonly described as 45 West Point Avenue, in the City of Tonka
Bay, Hennepin County, Minnesota (the "Property") and legally described in Exhibit A,
attached hereto and incorporated herein by this reference; and

WHEREAS, in connection with the Owner’s proposed development of the Property,
the City has required and the Owner has agreed to construct a storm water collection and
detention system (the “Detention System”); and

WHEREAS, such detention system is described in the Shoreland Impact Plan dated
October 26, 2012 and shown on the proposed Site Survey and Landscape Plan dated October
24, 2012 prepared by the architecture firm of Eskuche Associates, LLC. for the Owner's
Property, a copy of which is attached hereto as Exhibit B and incorporated herein by this
reference (“Detention System Drawing”); and

WHEREAS, as a condition of project approval, the parties have entered into this
Maintenance Agreement and Restrictive Covenant, in order to ensure that the Detention
System will be constructed and maintained in accordance with the approved plans and the
City's development standards;




NOW, THEREFORE, in consideration of the mutual agreements contained herein,
as well as other good and valuable consideration, the receipt and sufficiency of which are

hereby acknowledged, the Parties hereby agree as follows:
TERMS

Section 1. Construction and Maintenance. Owner agrees to construct and maintain
a stormwater collection and detention system on the Property, as shown on the Detention
System Drawing. Owner agrees to maintain and preserve the Detention System in keeping
with manufacturer specification and governmental standards until such time as the City, its
successors or assigns, reasonably determines that the Detention System requires modification
or enhancement to propetly attenuate stormwater collection and retention at the Property.

Section 2. No Modification or Removal. No part of the Detention System shall be
dismantled, revised, altered, or removed, except as necessary for maintenance, repair, or
replacement, or to meet prevailing governmental standards for stormwater attenuation at the

Property.

Section 3. Access. The City shall have the right to ingress and egress over those
portions of the Property described in Exhibit A in order to access the Detention System for
inspection and to reasonably monitor system performance, operational flows, or defects.
Except in the case of emergencies, the City agrees to limits its inspection rights to normal
business hours.

Section 4. Reporting. The Owner shall be responsible for inspecting and maintaining
the stormwater treatment and conveyance system, at minimum, on an annual basis. The Owner
shall provide a letter to the City Engineer, by September 1% of each year, stating that inspection and
maintenance have been completed (the “Inspection Report”).

Section 5. Repairs, Failure of Owner to Maintain. If at any time the City Engineer
does not receive the Inspection Report, and the City determines that maintenance or repair
work is required to be performed on the Detention System, the City Engineer or his/her
designee shall give written notice to the Owner of the system deficiency(ies). The City
Engineer shall also set a reasonable time in which the Owner shall cause to have performed
the necessary repairs. If the repair or maintenance required by the City Engineer is not
completed within the time set by him/her, the City may perform the required maintenance
and/or repair, all at the Owner’s expense. Written notice will be sent to the Owner, stating
the City's intention to perform such repair or maintenance, and such work will not commence
until at least 15 days after such notice is mailed, except in situations of emergency. If, within
the sole discretion of the City Engineer, there exists an imminent or present danger to the
Detention System, the City's facilities, or the public health and safety, such 15-day period
will be waived and maintenance and/or repair work will begin immediately.

Section 6. Cost of Repairs and/or Maintenance. The Owner shall assume all
responsibility for the cost of any maintenance and repairs to the Detention System, including
all associated engineer’s fees, attorney’s fees and administrative costs. Such responsibility
shall include reimbursement to the City within 30 days after the City mails an invoice to the
Owner for any work performed by the City. Overdue payments will require payment of
interest at the then-current legal rate, as liquidated damages.




Section 7. Notice to City of Repairs and/or Maintenance. The Owner is hereby
required to obtain written approval from the City Engineer prior to performing any repairs,
modifications, or alterations to the Detention System.

Section 8. Rights Subject to Permits and Approvals. The rights granted herein are
subject to permits and approvals granted by the City affecting the Property subject to this
Maintenance Agreement and Restrictive Covenant.

Section 9. Terms Run with the Property. The terms of this Maintenance
Agreement and Restrictive Covenant are intended to be and shall constitute a covenant
running with the Property and shall inure to the benefit of and be binding upon the parties
hereto and their respective heirs, successors, and assigns.

Section 10. Notice. All notices required or permitted hereunder shall be in writing
and shall either be delivered in person or sent by certified U.S. Mail, return-receipt requested,
and shall be deemed delivered on the sooner of actual receipt of three (3) days after deposit in
the mail, postage prepaid, addressed to the City or the Owner at the addresses set forth below:

To the City:

City Engineer

City of Tonka bay
4901 Manitou Road
Tonka Bay, MN 55331

To the Owner:

Chris P. Schmidt and Alison A. Schmidt
45 West Point Avenue
Tonka Bay, MN 55331

Section 11. Severability. Any invalidity, in whole or in part, of any provision of this
Maintenance Agreement and Restrictive Covenant shall not affect the validity of any other
provision.

Section 12, Waiver. No term or provision herein shall be deemed waived and no
breach excused unless such waiver or consent is in writing and signed by the party claimed to
have waived or consented.

Section 13. Integration. This Maintenance Agreement and Restrictive Covenant
constitutes the entire agreement between the parties on this subject matter, and supersedes all
prior discussions, negotiations, and all other agreements on the same subject matter, whether
oral or written.

Section 14. Modification. This Agreement may be terminated, amended or modified
only by registering with the Registrar of Titles for Hennepin County, Minnesota, a document
executed by the parties (or their respective successors and assigns) representing their




unanimous consent to such amendment or modification. This consent may require City

Council action.
IN WITNESS WHEREOPF, the parties have caused this Maintenance Agreement

and Restrictive Covenant to be executed this day of , 2012.
OWNER:
Chris P. Schmidt Alison A. Schmidt
STATE OF MINNESOTA)
) ss.
COUNTY OF HENNEPIN)
The foregoing instrument was acknowledged before me this day of , 2012,

by Chris P. Schmidt and Alison A. Schmidt.

Date:

Notary Public, State of

My Commission Expires




CITY OF TONKA BAY:

By: By:
William LaBelle Joe Kohlman
Its:  Mayor Its: City Administrator
STATE OF MINNESOTA)
) ss.
COUNTY OF HENNEPIN)
The foregoing instrument was acknowledged before me this day of , 2012,

by William LaBelle, Mayor of the City of Tonka Bay, a Minnesota municipal corporation, on
behalf of the corporation.

Date:

Notary Public, State of

My Commission Expires




Street Address:
PID:
Municipality:

Addition:

Legal Description:

EXHIBIT A

LEGAL DESCRIPTION

45 West Point Avenue
22-117-23-32-0016
Tonka Bay

WEST POINT

THE SOUTHERLY 75 FEET OF LOT 9, WEST POINT,
HENNEPIN COUNTY, MINNESOTA




EXHIBIT B

APPROVED DETENTION SYSTEM PLAN




October 26t, 2012
Shoreland Impact Plon

45 West Point Avenve
Tonka Bay, Minnesota 55331

This proposal for o replacement home with attached garage is located on hake Minnetonka and falls within the
shoreland zoning district. The shorelend ordinance states that, where appropriate and where practices are In place
for the trettment of storm water, Impervious surface coverage of between thirty-she (36) percent to forty-five (45)
perceni may be allowed. This proposal of 43.4% Impervious area falls within this critetia, This proposal reduces the
existing Impervious area of 45.8% by 2.4%. This reduction aflows additlonal natural drainage and management of
storm water on the site, Please refer to the proposed site plan for exdisting and proposed hardcover caleulations and
site conditlons, Great care has been taken to Improve upon the exisiing stte conditions and Impact on the shoreland
ared. The following summary describes the plan proposed to reduce shoreland Impact as iliusirated by the aftached

Landscape/Site plan and drawing below.

The property has minimal topographic plich. This provides for a greatly reduced Impact on the lake, allowing more
time for absorption and filiratlon. The proposed home is .7’ lower than the existing, decreasing the slope of the yard

which further Improves the absorption,

The proposed resldence has less Impervious surface and therefore, less Impact than exdsts foday. Today, there are
multlple structures and large expanses of uninterrupted paved areas causing concentrated dralnage flow. The
proposed Impervious surfaces are distributed to allow more space for dralnage, nof Just decreased ared.

To address storm water, care was taken to design speclal mulch planting beds. These beds will treat and contaln
storm water, They provide far more than just an attractive buffer In which shrubs and native plantings can reside.
They have a unique soll/granular stratification that both helps with plant survival, but also has water holding capacity
for severe rain events. A sample illustration of this mulch bed s shown below:
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Due o the flatness of the site, there Is liitle need for erosion control measures even for large scale raln events. The
positoning and size of the mulch beds further reduces that need, Duting construction, siliation fencing will be
positloned at the perimeter of the construction area which will manage storm water and maintain the site during

construction.

There are only three trees on the site that will be impacted by construction of the proposed resldence. Two of them
are within the building envelope, They are located neur the center of the property maldng this nearly unavoidahle.
This proposal provides for three Maple frees to replace these. Two of the three replacement trees will line the
roadway. This will provide long term shade, color and beauty to the roadway which has « significant concentration of
Impervious surface and building structures, In addition, there is a dying Birch free on the lake facing side of the yard.
This will be also be replaced with ¢ natlve specles Maple. To protect the existing stte conditions, the remeaining tree,
which is not within the construction area will be protected from construction with orange protection fencing.




The proposed exterior materials on the house dre natural. There Is o combinatlon of Stone, Natural stalned cedar
siding and warm, medivm grey and brown accent colors. This will be in harmony with the mulch and plantings as well

as the jurf yord and compliment the shoreland view.

The Schmidt's have invested months designing, engineering, and carefully planning out the Improvement of thls
property. Great care has been llustrated to mitigate shoreland runoff. The applicant has worked with the clfy's
planning depariment diligently and on multiple occaslons In o sincere effort to comply with its ordinances and codes.
As a result of those meetings and discusslons, this shareland Impoct plan addresses all of the criteria outlined in
section 1070.16 of the city code and suppotis the overall objective of the Shoreland district.

Thank you for your conslderation.

Sincerely,
Peter Eskuche, AIA
Project Architect

SSKUCHE

AISOCIATL
PR IMT ) e

Adam Burrington, Project Manager
18318 Minnetonka Boulevard
Deephaven, MN 55391

0: 952.544,3844 M: 612.799,8005
www.eéskuche.com
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