
CITY OF TONKA BAY 
ITEM NO.  4A 

 
 MINUTES 
 TONKA BAY CITY COUNCIL 
 REGULAR MEETING 

November 12, 2008 
 

1. CALL TO ORDER 
 The regular semi-monthly meeting of the Tonka Bay City Council was called to 
order at 7:00 p.m.   
 
2. ROLL CALL 
 Members present: Mayor LaBelle, Councilmembers Marceau, Tessness, Folley, 
and De La Vega.  Also present were City Administrator Loftus, City Attorney Penberthy, 
and City Planner Gozola. 
 
3. APPROVAL OF AGENDA 
 De La Vega moved to approve the agenda as amended:  Under Attorney’s 
Report, remove 245 Woodpecker Ridge Road.  Folley seconded the motion.  Ayes 5. 
 Motion carried. 
 
4. CONSENT AGENDA 
 Marceau moved to approve the consent agenda as presented approving Item 
4A, regular minutes of October 28, 2008 as amended: on page 10, Item 8A change 
last sentence before the motion to read:  “…be expanded and removing the fishing 
accesses on Exhibit A if needed.”  De La Vega seconded the motion.  Ayes 4-0-1.  
Tessness abstained from voting.  Marceau moved to approve Item 4B, canvass 
board minutes of November 6, 2008.  Folley seconded the motion.  Ayes 3-0-2.  
Tessness and De La Vega abstained from voting.  Motion carried.   Marceau moved 
to approve Item 4C, Resolution 08-28, Variance Request for 135 Crabapple Lane.  
De La Vega seconded the motion.  Ayes 4-0-1.  Tessness abstained from voting.  
Marceau moved to approve Item 4D, Accounts Payable.  Folley seconded the 
motion.  Ayes 5.  Motion carried. 
 
5. MATTERS FROM THE FLOOR 
None 
 
6. PUBLIC HEARING 
 A. Variance Request – James/Catherine Gray, 115 Clay Cliffe Drive – 
Loftus reviewed the public hearing process for the benefit of audience members.  Ben 
Gozola, City Planner reviewed the property location and aerial views.  He pointed out on 
the northwest and northeast portions adjacent to the Gray’s property, the owner is the 
homeowners association.  The applicants are proposing to remove some of the hardcover 
on the northern portion of the property and construct a lanai (roofed porch) on the 
northeast side of the home.  In order to build, the applicants will require an 18-foot 
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variance from the required 50-foot lakeshore setback from Lake Minnetonka and a 
shoreland impact plan CUP for total hardcover of 41.08%.  He noted the proposal will 
meet height requirements and floodplain buffer elevation requirements.  He stated 
hardcover will be reduced as a result of this request from 42.2% to 41.08%.   Gozola 
stated the non-conformity relates to the required OHW setback from the lakeshore on the 
association’s lot.  The Gray’s property must adhere to an additional setback where other 
properties would not because of the adjacent property.  He stated this is a unique 
circumstance.  He noted the homeowners’ association has approved the plans.  He 
stated the requested variance would not impact the availability of light and air to other 
properties, increase congestion on public streets, or have an impact on fire danger or 
public safety.  He also noted it would not impact property values.  Gozola stated the age 
of the home, narrowness of the point and the fact the addition meets all setbacks specific 
to lot lines help to create a special set of circumstances for construction on this lot.  
Gozola stated the current owners did not create the circumstances which create the 
hardship.  He stated a special privilege would not be granted to the property owners.  
Gozola reviewed the criteria for approval of the CUPs.  He stated the property will be 
improved through the reduction in hardcover.  All criteria have been satisfied, and he 
recommended approval.  Folley asked if rock on plastic is considered hardcover.  Gozola 
stated that it is considered hardcover because of the plastic.  James Gray, 115 Clay 
Cliffe Drive, applicant stated there is an existing step and patio area, and this plan is an 
expansion parallel to this area.  LaBelle opened the hearing for public comments.  There 
were none, and the hearing was closed.  Tessness stated reducing hardcover is a benefit 
to everyone.  He supported the request.  Folley stated it is wonderful the house is getting 
larger, and the hardcover is getting smaller.  Marceau wondered if the DRC could look at 
this kind of request down the road as an administrative variance to save the applicants 
the expense of a hearing.  De La Vega supported the request.  He believed it to be a 
reasonable use of the property.  LaBelle was also in full support of the request.  Folley 
moved to adopt Resolution 08-30 approving the requested variance and CUP for 
James and Catherine Gray, 115 Clay Cliffe Drive based on the following findings of 
fact: 
 
1. The request is reasonable as construction of a porch off the rear of a home is 

a normal and customary improvement on homes in Tonka Bay. 

2. The lot in question presents a unique circumstance in that construction must 
comply with an additional setback not related to the lot lines defining this lot.   

3. The lanai will be conforming to all setbacks specific to the lot lines defining 
this lot, and is only nonconforming to the required OHW setback from the 
lakeshore on the adjacent lot. 



City of Tonka Bay 
Regular City Council Meeting 
November 12, 2008  Page 3 of 6 
 
 
4. The lanai will not impair an adequate supply of light and air to adjacent 

property, will not increase street congestion, and will not pose a fire or safety 
danger. 

5. The lanai will not impair surrounding property values, and its construction 
would not generate impacts designed to be avoided by city codes and the 
comprehensive plan. 

6. The age of the home, the narrowness of the point, and the fact that the 
proposed addition meets all setbacks specific to the lot lines define a special 
set of circumstances for construction on this lot. 

7. The current owners did not build the home and are not responsible for the 
existing nonconformities or difficulties that arise for construction of the 
proposed lanai. 

8. Granting of the variance will not confer a special privilege upon the 
landowner. 

9. The proposed reduction in hardcover is being done responsibly and in a 
manner than will not impact the adjacent property. 

10. There will be little vegetation removal in the area of the proposed lanai, and no 
elevation changes where existing hardcover will be removed. 

11. The lanai will blend in with the existing home and will not impede any 
lakeshore views. 

Based on the following conclusions: 
 
1. The lot in question presents a unique circumstance in that it must comply 

with an additional setback not related to the lot lines defining this lot.  This 
additional setback limits the landowners’ ability to construct a porch off 
the rear of the home that would otherwise be allowed. 

2. Granting of the requested lakeshore setback variance would not impact the 
character of the neighborhood. 

3. The Comprehensive Plan calls for this area of the City to be used for 
single-family dwellings, and for development to occur in an orderly fashion 
in a manner best for the community.   

4. The home was the original home around which the Clay Cliffe development 
was platted.  As such, it was not originally constructed with current codes 
and setbacks in mind which results in the existing home being 
nonconforming to lakeshore setbacks on both sides of the point.  The age 
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of the home, the narrowness of the point, and the fact that the proposed 
addition meets all setbacks specific to the lot lines defining the parcel work 
together to define a special set of circumstances for construction on this 
lot.   

5. Because of the unique lakeshore configuration on the adjacent lot, 
 constructing a useable rear facing deck on this home would be difficult 
 given the home’s configuration.  

6. The city engineer has fully reviewed the proposed plans and has found the 
proposed reduction in hardcover is being done responsibly and in a 
manner that will not impact the adjacent property.   

7. None of the listed BMPs are reasonable to require given the small changes 
proposed by this project.  The applicant’s willingness to eliminate existing 
hardcover in conjunction with this project, however, will provide benefits to 
this and the adjacent lot.   

 
And subject to the following conditions: 
 
1. The applicant shall obtain all necessary permits and approvals from the 
 City and other applicable entities with jurisdiction prior to any 
 construction. 

2. Proof of securing an MCWD permit shall be required prior to the City 
 issuing a building permit for the proposed construction. 

3. Construction to follow the survey as submitted. 

4. To address all drainage concerns and to ensure adherence to the approved 
 variances, two surveys shall be submitted as part of the future building 
 permit for this lot: 

a. Proposed Grading Survey – an initial survey showing the proposed 
grading of the property in conformance to all requirements; 

b. Final Grading Survey – a survey verifying that all grades and 
structures conform to the designed plans. 

5. The variance shall expire one year from the date of resolution.  City Council 
approval will be required for any subsequent extension. 

 
Marceau seconded the motion.  Ayes – LaBelle, De La Vega, Tessness, Marceau 
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and Folley.  Motion carried. 
 
7. OLD BUSINESS 
 A. Firearm Permit – Loftus stated the applicant spoke at the October 28 
meeting under Matters from the Floor.  He has provided the attached information.  A copy 
of the Tonka Bay ordinance has also been provided.  The Council requested additional 
research on other requests of this nature.  There was only one, and it was not approved.  
The insurance carrier has also provided an opinion as has the police chief.  The police 
chief has recommended the request be denied.  Tessness stated he would love to see 
the raccoons removed, but he wouldn’t want his next door neighbor to use firearms.  De 
La Vega agreed, stating there are other alternatives.  He believed this was a last resort 
solution, and he did not support the request.  Folley also agreed.  Marceau stated he 
agreed with De La Vega’s comments about a last resort.  Tessness noted the animal 
could be removed by animal control if it were rabid.  Tessness moved to deny the 
request for a firearms permit for Dan Rusch, 60 Tonka Bay Road.  De La Vega 
seconded the motion.  Ayes 5.  Motion carried. 
 
8. NEW BUSINESS 
None  
 
9. MATTERS FROM THE FLOOR 
None 
 

  10. REPORTS 
 A. Loftus – Loftus stated we have received the lifeguard services report.  They 
are asking for another lifeguard at Wekota Beach in 2009.  She and Kluver determined 
one lifeguard is sufficient, but it can be discussed when the contract is up for renewal.  
The General Election results were provided showing how Tonka Bay voted.  The 
construction phase of the Old Orchard Park mitigation has been completed. 
 B. Marceau – Finance, Marinas, - Marceau stated he and Loftus are part of 
the committee hosting the Community Open House on Thursday, November 13 from 5 to 
8 p.m. and again on December 3 to show the trail proposal and gather public input. 
 C. Tessness – Buildings, Building Inspection, LMCD, Fire Lanes and 
Municipal Docks – no report 
 D. Folley - Animal Control, LMCC, Technology – no report 
 E. De La Vega - EFD, Parks, Sanitation, and Southshore Senior/ 
Community Center – De La Vega stated they are finalizing the Southshore Center 
documents relating to the relationship of the cities with the Center.  They are getting close 
to wrapping it up in the next couple months.   He discussed the park fund and noted the 
park does not have any revenue-generating opportunities.  He suggested the park fund 
and the dock fund be combined.   He stated there are park amenities that need to be 
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improved or replaced such as the warming house at Manitou and the playground 
equipment in Old Orchard.  He noted there is $20,000 in the park budget, and the plan is 
to spend $17,000 of it next year.  LaBelle stated tying it to docks is a possibility.  He 
believed residents are willing to support parks, and we could levy for some of the future 
expenses. De La Vega stated it has been a while since we upgraded any of the parks.  
Folley stated they are well used.  He thought the dock land was donated, and he was not 
in favor of raising the dock fee to pay for park improvements.  Marceau stated the 
warming house is dangerous in its current condition.  LaBelle stated we should use the 
dock fund in 2009 for the park improvements.  Loftus stated there are funds in the park 
fund.  LaBelle asked when the decision should be made on funding park improvements.  
Loftus suggested the park funds be used for 2009.  LaBelle asked if the warming house 
should be improved soon.  Loftus suggested it may be completed in time for Arctic Fever 
in January of 2009.  LaBelle suggested an estimate be prepared by the next meeting.  
Penberthy suggested finding out if a broomball or hockey league uses the rink and might 
be interested in participating in the cost.  Loftus suggested the Parks & Trail Committee 
discuss the item. 
 F. Attorney's Report – no report 
 G. LaBelle - Public Works and SLMPD – LaBelle stated the Coordinating 
Committee will meet on November 18. 
 

11. ADJOURNMENT 
 There being no further business, it was moved by Marceau to adjourn the 
meeting at 7:45 p.m.  Folley seconded the motion.  Ayes 5.  Motion carried. 
 
Attest: 
 
 
 
______________________________ 
Clerk 


